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UNITED STATES OF AMERICA
THE DEPARTMENT OF THE TREASURY

BIRECTOR,! OFFICE, OF
PROFESSIONAL RESPONSIBILITY,

Complainant,
V.

Complaint No. 2003-2

JOSEPE 1}, BANISTER,

Respondent

ORDER ON COMPLAINANT'S MOTION
FOR SUMMARY JUDGMENT?

(n this action sceking to have the Respondent, Joseph R. Banister, disbarred {rom praclice
before the IRS, Complainant, Director, Office of Professional Responsibility, filed a Motion for
Sunmmaty Judgment on October 31, 2003, Respondent filed its Response on Novernber 17, 2003,
As the IRS notes, it initiated this action based on the assertion that Mr. Banister, in the course of
his representation of taxpayers Coleman and Thompson, advised them that they were not
requied to file federal tax returns because the Sixteenth Amendment to the Constitution was not
propecly ratified and because Sections 861-865 of the Internal Revenue Code defines “income™ in
a manner which excluded their carnings. By virtue of the first amendment to the Complaint, the
IR added Banister’s alleged (ailure to file his individual federal tax returns for the years 1999

"The Dircctor, Office of Professional Responsibility, Internal Revenue Service,
Depariment of the Treasury was lormerly known as The Dircetor of Practice. l'or convenicnee
and as a practical rame ol reference, the Courl will refer to the Complainant as the “IRS.”

2Some of the issues raised in this motion have been addressed in the Court’s earlier
issucd Orders, Therefore, the Court’s prior Orders arc incorporated by reference in this
Order, Those Orders, 1ssued between November 17 and November 21, 2003 are as follows:
Order on Respondent’s Motion to Dismiss the Complaint; Order on Respondent’s Motion 1o
Disiziss e Amended Complaint; Order Regarding Respondent’s Motion to Adjourn the
Hearing; Order on Respondent’s Motion for Discovery; Order on Complainant’s Motion to
Amcnd the Anended Comptaint and Motion to Amend the Prehearing Lxchange Lxhibits; Order
Reparding Respondent’s Motion to Abate the Casce; and Order Regarding Complainant’™s Motion
in Limine.
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through 2002, as an additional basis lor Respondent’s disbarment. Thus, the Complaint
identilies two independent grounds of disreputable conduct warranting the Respondent’s removal
{rom practice before the IRS: Respondent’s improper advice to taxpayers, and Respondent’s
fuilure to tile required federal tax returns.

The “Respondent’s Brief in Opposition to the IRS Motion for Sununary Disbarment™
liepins by repeling contentions made in earlier motions that the proceeding should be dismissed
or abated because of Filth Amendment considerations and “sound public policy.™ The Court has
alrcady addressed (his contention in its earlier Orders and will not do so again. urther, while
Respondent correctly notes that summary judgment is “inappropriate where material disputed
lacts exist™ and the moving party is not “[Jentitled to judgment as a matter of law,” it then
incorrectly claims that Banister has not had the opportunity to develop his aflirnalive and special
defenses and that the 1RS has not met its evidentiary burdens. The Court has already ruled on the
fegitimacy of the Respondent’s discovery requests. Regarding the claim about evidentiary
burdens, Respondent has ignored its own admission that this Order must address whether there
are material fucts o dispute,

After stating that summary judgment “Should be Denied Because Material Facls are
Disputed and that the IRS is not Entitled to Judpment as a Matter of Law™ Respondent [ails to
deliver any showing ol material [acts in dispute. Opposition at 5. Later, Respondent again
suppests that it is about to address the immediate question before the Court - - whether there are
mateeial facts in dispute - - by proclaiming that “Material Facts tn Dispute Preclude [Sunnary
Judpment],” bul Respondent never brings forward such material facts in dispute in its response,
Opposition at 7. Instead, il asserts that the IRS motion fails to “allege the requisite Tacts and o
provide an evidentiary basig for thoge facts as to each and overy clement of its elaims.” 'rom
there, Respondent’s counsel repeals procedural objections that it raised in its other motions, and
asserls Uifth Amendment due process objections, all aimed at attacking the issuance of the
Complaint. Opposition at 7 - 9. While the Respondent’s Opposition continues to make an array

FThe Response in Opposition attempts to characterize the motion, by incorreetly refercing
to it as a “Motion [or Suramary Disbarment.” The Motion actually is a Motion for Summary
Judgment, which is a common device employed in eivil proceedings where it 18 contended that
(here is no material fact in dispute. [f found to be the case, a decision can be made upon
application ol the law to the undisputed material facts. Summary Judgment is a legitimate
procedural device, bul “simmery disharment” suggests a proceceding where a respondent has no
opporlunity to contest the allegations. Therefore, the Courl will reler 1o the Qpposition correctly,
iy O1e OpPPosing summary judgment,

Respondent rehashes this arpument at pages 2 - 5 of its Brief in Opposition. Following
ihis, in Scetion IT of its Opposition, Respondent suggests that it will begin addressing whether
there are moaterial facts in dispute. However this does not oceur, as the QOpposition resumes ils
ohjections based on Fifth Amendment and discovery-based themes, Opposilion at pages § - 7.

2



NOV-24-2003 MON 11:25 aM  EPA ADMIN LAW JUDGES JUD  FAX NO, 202 bbb 0044 P. 04

of of-lhie-mark assertions,® it never presents with any mederial facts 1o demonstrate thal there are
such facts in dispute in this proceeding, X at 10 - 14, When the Respondent’s Opposition
writed to addressing the subject of the Amended Complaint, that is, the Respondent’s alleged
failure to file his incowe tax relurns, it continued its arguments on the same themes. Nolably, it
also continued with its failure to present any material facts in dispute. Instead, Respondent’s
counsel asscrted that the IRS has failed to prove that Banister is guilty of “a voluntary, intentional
violation of 2 known legal duty.™ Id. al 14,

Upon reaching the last third of Respondent’s Opposition, the Court began to question
wlhether the Respondent would cver present any material [acts which are in dispule. Those
conceins were not dispelled by the remainder of the Opposition. Instead of identifying material
frets in digpute, Respondent’s counsel confinued o assert that Banister’s First Amendiment rights
of froe speceh were being assailed: “this case implicates powerful First Amendment rights md
the public interest in protecting political speech.™ fd. at 17. Along with that theme,
Respondent’s counsel attempted 1o insert straw men into the case by asserting that “Banister’s
private life and political positions are clearly protected speech.” Zd. at 18. The problem with
such grand stateents is that the IRS has not contended olherwise.  Given the tenor of the
Opposition, the Court has doubts that the Respondent, and perhaps Respondent’s counsel, will
process what the Court has stated repeatedly in its Orders, but it will make the point one last
time: this case is #of about Banister's political positions or his [reedom of speech. Rather, it is
about whether the conduet Banister admitted to in the first Complaint amounts 1o disrepulable
conduct such that a sanction should be imposed. [t is also about whether Ranister failed to file
his individoal federal income tax retums for the years alleged in the Amendment to the
Complaint and, if demonstrated, the consequence ol such failures in terms of his fiiness (o
praclice before the IRS.

Accordingly, thie motion for summary judgment conecrns itself with material facts
surrounding those [actual allegations, Matenal [acts would involve, theoretically, evidence thal
Banister did not advise clients Coleman and Thompson, as alleged. Banister’s own Answer,
however, appears to preelude this contention. Further, Banister has never amended his Answer
to clahn otherwise, nor does the Opposition suggest any retraction Trom the Answer, Thus, the
uncontradicied evidence is that Banister did so advise clients Coleman and Thompson, as alleged

Respondent continues the same relrain as stated in its other motions: the 861 issue is not
really all that elear; whether Banister “knowingly counscled™ the named elients of an tllegal plan
to evade laxes is a “fact” in dispute; the Supreme Court has never addressed the question of
whether the Sixteenth Amendment was fraudulently ratilied; Banister’s speech never incited
othiers Lo lawless action and so on

“In this regard, Respondent has already raised its claims regarding the elements 1o
demonstrate “witllulness’ and it repeats its interpretation of United States v. Cheek, 498 U.5. 192,
The Court has already discussed ihis in its earlier issued Orders in this case.

]
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in the fiest Complaint. As (or (he charges in the Amended Complaint, Banister, having denied
that he failed to Nile his returns, could show, theoretically, that in fact the returns were led or be
could show bis income was below the threshold for [iling a retum. The Opposition, however,
does not present any such facts 1o contradict the IRS evidence. That IRS evidence, as reflected in
IRS prehearing exchange exhibit 40, shows that for the years in question (1999 through 2002)
the 1185 has no record of any return filed by the Respondent. Thus, the uncontradicted evidence
is that ¥anister did not file any individual tax returns for the years alleged and he has presented
no evidence that his income level was such that no return was required to be filed.

fnthe last scetion of Respondent’s Opposition, Bamister’s counsel asserts that “stoppel
and Tiguity Require Dismissal .. As with all that preceded this scetion, Respondent never raises
material facls in dispute. [nstead the Opposition claimed that the gction cannot continue because
of *HE acls of omission and commission ... [which also operate to] nepate|] the requisite
willlulness element of the offenses charped.” Zd al 20. To support its estoppel claim
Respondent refevs to cases such as those involving the possession of fivcarms, arms smugaling,
and a government agent’s silence, as examples of a criminal defendant’s reliance on povernman
oflicials as a valid defense. 'rom these inapt examples, Respondent’s counscl asserts that the
IRS is estopped from procceding with the Complaint because it “never corrected any statement
Banister made, never answered any questions Banisler asked, and never afforded BRanister a
simple opportunily to achieve compliance.” Id. at 23. Instead, Counsel for Respondent asserts
“the TRS answer was a conspiracy of silence ... [and that] such silence cquals fraud.” Jd. The
Court can only remark that Respondent’s last conlention, its ‘Estoppel and Equity’ claim,
dascrves no tesponse other than to note that it is completely without merit and therefore
absolutely rejected.

Thus, from beginning to end, Respondent’s Opposition is an altempt to potemicize the
ase but nowhere does it dentily a sinple material (act which is in dispute. Accordingly, the
Court must analyze the Motion (or Summary Judgment by considering the IRS motion and e
Tacts presented by the TRS in support of it.” Summary judgment is appropriate where there is no
gennine issue of material fact and the moving party should prevail as a matter of law. A malerial
fact is one (hat might affect the outcome of the proceeding. The purpose of sununary judgnicnt is
Lo gasuss the prool to determine whether there is a genuine need for trial. A party opposing
surotary judginent may not rely upon mere allegations or denials in the pleadings or upon
nisubstantinted assertions that a et issue exists. See, Jor example, Tayier v, U.S. Internal

I Lopeez v, United States, 2001 WT, 1429412 (10™ Cir, 2001), involving a CPA who
appealed the adninistrative decision disbarring him from practice belore the IRS, the Appeals
Couwrl noted that “although [Leopez| has alleged that disputed material facts exist, he has not
identificd aiy, Rather, the matters he characterize[d] as factual issues arc issnes of law ...
linJorcover, vague references 1o the existence of disputed facts, without identifying the [actual
mitters in dispute are insufficient.” Id. al **2, Banister’s Opposition suffers from the same
mfivmitics.
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Revenne Service, 102 LR, 223 (8.1D. Tex. 1999), Barmes v. Internal Revenue Service, 60 1.
Supp. 2d 896 (8.0, Ind. 1998), McQueen v. Unifed States, 264 F.Supp. 2d 502 (8.D. Tex. 2003).

The HLS Taxpayer Advice elaim.

The RS asserts that the Respondent should be disbarred because of the opinions
expressed in his represeniation of taxpayers Coleman and Thompson. T'or his ¢lient Coleman,
Banister advised that he was not liable for income taxes for the years 1989 through 1998 becausce
the Sixteenth Amendinent to the Uniled States Constitution had not been ratified. Banister
adinitted this in his Answer. Reparding client Thompson, Banister signed as his tax preparer for
s 1996 and 1998 amended 1040 tax retums. Those amended returns asserted that Thompson
was not liable for income taxes under Sections 861-865 of the Internal Revenue Code, because
those secliony defing “source of income” so as 1o exclude Thompson's income (rom taxation.”
Bapister adpuitted this in his Answer as well, As Banister’s admitted opinions 1o his client
axpayers were at odds with well established federal law, having been “consistently and
repeatedly rejected by the courts,” IRS contends that Banister engaged in disreputable conduet,

The IRS adds that the “Taxpayers’ actions regarding their federal tax returns were based
at feast in part on their reliance on Respondent’s advice.™ Motion at 10. TTowever, the Court
does not believe that it is eritical for the IRS to show that Taxpaycr Coleman, or any taxpayer,
geted on the Respondent’s advice. Any IRS practitioner that espouscs views 1o clients, in
conncelion with 11ES matters, which views have been uniformly rejected by federal courts and
thus are at odds with well-established law, is subject to sanction for continuing o urge such
views, whether or not o client aclually acts on those views. The IRS can not afford 1o have those
who practice before it advise clients in a manner which is inconsistent with the established law.
A clicnt, for example, may believe that his representative is correct, bul aware, as virtually any
citizen would be, that such a position is highly unusual and would produee the highly unlikely
vesult. thet most United States citizens would not be obligated to pay federal taxes, still opt to act
on the cautions side, reject the adviser’s advice, and pay federal income taxes. While action on

e Mk

"Taxpayer Thompson contended that his carlier reported income came from income not
listed in 26 U.8.C.§ 861-865 and consequently was not reportable income.

“Regarding Taxpayer Coleman, IRS quotes from his statenent that “it is my sincere belicl
that had T knowin the information, seen the documentation, and heard the explanations provided
by Mr, Banister prior to the preparation and [iling of Form 1040 for [cach year from 1985
(hrough 1998], 1 never would have liled such forms because I would have realized that there was
no stalule of regulation that required me to file them.” IRS proposed exhibits 10 and 27, As for
taxpayer Thompson, for whom Banister prepared his amended returns, Thompson asserted that
his amended retuens were made after he obtained the advice of professionals who were Tamiliar
will the applicable sections of the Internal Revenue Code. D'or this claim, the IRS deduced that
RBanister had to be one of those professionals providing advice to Thompson., as Banister wag his
fax preparer. This moved beyond a deduction with Banister’s admission in his Answer,

3
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sueh advice makes malters worse, action by taxpayers on such advice is by no means the sine qua
nom o demonstrate disrepuiable conduct,

‘[he IRS motion also addresses the grounds for Respondent’s sincere belief in the
“Gaction 8617 and “Sixteenth Amendment” arguments, As it notes, the “IRC 861 Argument”"
has boen considered by many federal courls and its fallacy exposed.'!' Conscquently, the IRS
urpos (hat, as Banister concedes he asserted that taxpayers Coleman and Thompson “could rely
on LR.C. §8 861- 865 10 exclude their income from taxable income subject to Federal income
lax™ (his consiilules a (rivolons assertion, as demonstrated by the long-established federal ease
Law on the issue. Further, IRS asscrts that the Court should reject Banister’s contention that lis
position arose from a sincere and good faith belief, as any modest research by Banisler, or his
attorney, would liave demonstrated there is no support for the position.

As willi the “Scetion 861" argument, the courls have emphatically laid to rest the tax
protesier claim that the Sixteenth Amendment was never legally ratified. The only ditlerence, in
terms of the eourt pronouncements on these claims, is that the Sixteenth Amendment arguments
have been buricd longer."” Beginning with the 1916 decision of the Supreme Court in Brushaber
v, Union, and in n long series of cases since then, the conclusion has been the same: the

MAs suceinetly expressed by IRS, the core of the “861 Argument” is that Treasury
Regulation Section 1.861-8(f) overrides the plain words of Internal Revenue Code Section 61
with the result that U S. Citizens and resident aliens earning income in the United Stales arce
exewipted frem the federal income tax. Thus, for example, under the theory of these advocates,
those individuals one would naturally presume to be subject to a federal income tax, those
cltizens earning income in the United States, are exempt from taxes, Interestingly, the language
of IRC Section 61 13 the same as that used in the Sixtcenth Amendment. Thus, the 801 argiment
and the non-ratified Sixteenth Amendment arpument share a related lunacy in that, for
differently concocted reasons, neither accomplishes the presumed goal of creating a (ederal
income tax on United States cilizens.

YIRS cites, among others, Solomon v. Commissioner, T.C. Memo 1993-509, 66 T.C.M.
(CCTN 1201 (1993), aff'd without published opinion, 42 11.3d 1391 (7" Cir.1994), diello v.
Conmiisstoner, T.C. Memo 1995-40, 69 T.C.M. (CCH) 1765 (1995), Williams v. Commissioner,
114 1.C. 136 (2000), Furniss v. Commissioner, T.C. Memo 2001-137, 81 T.C.M. (CCIT) 304
(2000), and Peth v, Breitzman, 611 F.8upp.50 (L.D. Wis. 1985).

A lar back as 1916 the Supreme Court allirmed a statoie which depended upon the
validity of the Sixtecnth Amendment. Brushaber v. Union Pacific Railroad Co., 240 U5, ]
(1916).

P An extended discussion of this claim appears in Miller v. United States, 868 T2 236
(7™ Cir. 1989). See alvo United States v. Thomas, 788 F.2d 1250, (7" Cir.1986)

6
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Sixteenth Amendment was ratificd.™
Thus, ag suomaed up by the IRS:

Respoudent comes before this [Court] asserting the saine argunents
regarding the ratification of the Sixtcenth Amendment which other

courts have considered long ago and rejected as frivolous. Respondent
cannot assert this argument in good faith. As a Certified Public Accountant
lic has an obligation to follow the tax laws of this country. He has no right
to demand that the government follow his interpretation of the law when so
many courts have already taken the time to consider these arguments and
show him and others their error.

1RE Motion at 20.
The 15 claim as (o Respondent’s Failure to File his Federal Income Tax Returns.

Although the IRS acknowledges that, unlike the Complaint’s allegations regarding the
frivolous advice 1o laxpayers, Banister has denied failing to ile his individual federal income tax
returns, it notes that dental alone is not sufficient 1o withstand summary judgment. This means
Respondent musl present evidence of its own to show that there is at least a factual dispute, Tor
example, hypotheiically, the Respondent could show that in fact he did file his returns for the
years alleged in the Complaint or Respondent could demonstraie that his income did not reach a
reportable Jevel. For its part, the IRS has carried ils case as [ar it possibly could, by presenting its
own olficial records.  Those records reflect that, for the years charged in the Complaint, no
returns were [iled by the Respondent. Conspicuously, the Respondent has not put anything on
the table to support his denial of these charges.

With this slale of the evidence, the Courl can reach only one conclusion regarding the
unduerpinning of this charge: the Respondent failed 1o file his Federal Tncome Tax Retums for
1999, 2000, 2001, and 2002 and was obligated to do so. I'rom this finding, reaching the
conclusion of disreputable behavior 1s ineluetable beeause 31 CFLR. § 10.51(1) (2002) and 31
CYUIR 5 10.51(d) (1994) make clear that a willlfu! [ailure to file ones federal income tax retuen in
violation of the United States revenue Jaws constitules disreputable conduet, warranting
suspension or disbarment.”  This of course makes eminent sense. Those who represent

"'Phe Court has not found any federal courts reaching a different conclusion, nor has
Respondent’s counsel called any such decisions to the attention of the Court. In contrast, the IRS
has ciled numerous Cireuit Courls of Appeal that have upheld the legitimacy of the Sixtecuth
Amencdment’s ratification. IRS Motion at 25-26.

his Court has already denied the specious arpument that onc can “make™ a federal 1ax
return withoul actually “filing” one’s return. It will not revisit this arpument here. See the

7
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individuals before the IRS can hardly remain qualified if they ignore compliance with the tax
Favws theimsel ves.

The [RS Position 25 Lo the Respondent’s Affirmative Defenses,

A. Respondent’s Affirmative Defensc that this action to disbar him violates his First
Amendment rights.

The Court has addressed this issue in its earlier Orders. Accordingly the observations,
conclusions aud (indings made in its Order Regarding Complainant’s Motion in Limine are
incorpoerated by reference, As this Court has discussed, this is a disbanment proceeding which
concerns whether the Banister’s conduet, as alleged in the Complaint, constitutes disreputable
conduct. Banister has not demonstrated that Complainant has engaged in sclective prosecution
But as pointed out by 10" Circuit in United States v. Amon, 669 F.2d 1351 (1981), it would be
hizarre i one could be insulated from prosecution of the very law about which the individual
prolests, by arguing that not every such protester has been prosecuted. fd, at 1357, The IRS
Complaint sets forth grounds whicel, if proven, plainly provide a basis for a sanction against the
Respondent,

Citing {28 v, Kaun, 827 U.2d 1144 (7" Cir. 1987)("Kaun™), the IRS also maintains that
the Ficst Amendment does not insulate the Respondent from the actions alleged in the Complaint
beeause such actions constitute commercial speech. Kaun, like Banister, was an accountant, and
atax protester, In upholding an injunction against Kaun, the Seventh Circuit held that to the
cxlent he held himself out as a tax adviser, his activilies were commercial speech, The court
stated that where specch is used to Turther an illegal activity, such as the preparation of a false
income iax return, it is not constitutionally protected speech. fd. at 1152, Apart {rom ihe various
factors Hsled by the IRS in its showing that Banister’s opinions constitute commereial specch, the
Court observes simply that the Respondent’s tax avoidance theorics were applicd in the context
ol his representation of taxpayers Coleman and Thompson and that his Answer conceded this.
Thus, the actions lisled in the original Complaint were commereial speech, '

Cowrt’s November 17, 2003 Order on Respondent’s Motion to Dismiss the Amended Complaint.

Y Alternatively, the IRS asserts that cven if it were assumed that Banistet’s speech was
not connereinl speech, it would still not come within Tirst Amendment protection because it
does not extend to activities such as Banister’s which have as their objective advocating frivolous
sehetnes 1o avoid the tax laws, United States v. May, 555 F, Supp. 1008 ( E.D, Mich, 1983 ),
holding that frandulently misleading people into believing they can lawfully avoid paying taxes
on wages is not prolected First Amendment activity. In U.S. v Rowlee, 899 F.2d 1275 (2" Cir. ),
cerl, dented, 498 1S, 828 (1990), a case upholding a conviction for aiding an assisting in the
filing of false amended returns, the Sccond Circuit noted that the First Amendment does not
protect such aclivity. fdl at 1279, 'The Coutt agrees that if, for the sake of argument, Banisler’s
actions were considered non~-commereial speceh, it would still not come within First Amendment

8
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B, Respondent’s Affirmative Defense that this disharment action violates his Fidih
Agireansdhiaent vights,

‘The Ceourl has also addressed this contention in its earlier Orders,  See the Courl’s
MNovember 19, 2003 Order Regarding Respondent’s Motion to Abate the Case and its November
17" Order Reparding Respondent’s Motion 1o Adjourn the Hearing, There 18 no merit to the
Respondent’s Filth Amendment claims.

C. Respondent’s Allivmative Defense that the Complainant’s action secking disbarment is
mativated by retaliatory purposes.

Thig aflirmative defense has also been mentioned in the Court's carlier Orders.
Critically, the Respondent has not backed up the assertion that thiz disharment procecding is a
reialigtory action. As the IRS notes it has brought actions against many other practitioners [or
allegued disreputable conduet and these inclode actions against practitioners who have never been
former IRS employees.!”” Further, as the Court noted, this is not a whistleblower casc and in any
cvent the Respondent has not claimed that he has ever filed such an action. Thus this
affirmative defense is also without merit. Jj

3. Respoundent’s Affirmative Defense that the Secretary of the Treasury is cstopped from
pursiing this Complaint becawse of the aets and/or omissions of the Sceretary or his
officery, cmployees or agents,

The contention that the Respondent is not bound by the Rules of Practice, as sct forth at
31 CILR, Part 10, 1s without merit. 31 U.S.C. § 330 authorizes the Secretary of the Treasury to
regulate the practice of representatives before it'® There is no contention that these repulations
wore invalidly promulgated. The other aspects of this claim have already been discussed in this
Onler, Accordingly, the Court finds that there is no merit to this claim cither,

K. Respondenl’s Affiemative Defense that the Complaint fails to state a claim upon which
relief can be granded.

protection because his admitted actions, in connection with clients Thompson and Coleman,
constitutes “speech brigaded with action.”

"The Cowrt itself has presided in eases in which praclitioners charged with disreputable
conduct have never becn IRS eniployces,

YWashburn v. Shapiro, 409 1'.Supp. 3, (8.1, Fla. 1976) involved the review of a
disbarment ol an accountant who practiced before the IRS. In upholding the administrative law
Jndge’s decision, ordering disburment, the federal district court noted that the authority (o disbar
those who practice before the IRS stems from 31 US.C. § 1026, Id. at 9.

9
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‘The Courthas already addressed this contention in its Order on Respondent™s Motion to
I3ismiss the Complaint and Order on Respondent’s Motion to Dismiss the Amended Complaint,
hoth of which were 1ssued on November 17, 2003, As determined in that earlier Order, this
asgertion 18 also meritless.

F. Respondent’s Affirmative Defense that the prosecution of the Complaint violates
principics of sound public policy, fundamental fairness and equity.

This contention has been addressed and it too is completely devold of any merit.

Conelusion

{3ased on thie foregoing analysis and discussion, Complainant TR8's Motion for Summary
Judement is GRANTELD, as to liability. The IRS has demonstrated, through clear and convincing
evidence, that the Respondent, Joseph R, Banister committed the vielations set forth in the
original Complaint, as well as those charges added by the Amended Complaint. There remains
for decision, the appropriate sanction to be imposed for these violations. That matler will be
addressed in a subsequent Order,

S0 ORDOERED,

William B. Moran
United States Administralive Law Judge

Dated: November 24, 2003
Washineton, 12.C.

10
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In the Maler of Juseph R. Banister, Respondent

Complaint No. 2003-2

CERTIFICATE OF SERVICE

{ hioeelyy cerlify that the Order on Complainant’s Motion for Summary Judgment,
dated November 24, 2003 was sent this day in the {ollowing manner to {he addressees lisled

below:
Tida. QDMM,/

Nelida Torres
Legal Staff Assistant

Dy Facsimile and Regular Mail to:

Jay J. Kessler, Hsq.

Tnternnl Reveisuc Service
Oftice of Chiel Counscel

333 Murket Strect, Suile 1200
San Lrancisco, CA 94103

By Tavsimile, Certified and Regular Mail to:
Robert G Bernhott, Esq.

207 Bast Baflale St., Suile 600

Milwankee, W1 53202

Regutar Mail 1o

Joseph R, Banister, CPA

2282 Sunny Vista Drive
San Jose, CA 95128

11

12



