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came into office in January of this year, this was one of 

many cases that I briefed the director about, and he has 

concurred with our office seeking disbarment at this 

proceeding. 

  MS. GIBSON:  And I have one final question. 

  BY MS. GIBSON: 

 Q Is this case a case of first impression for your 

office in terms of seeking disbarment where these types of 

arguments have been raised by a practitioner? 

 A No, it is not.  There have been several other 

cases.  I wouldn’t say they’re numerous but there have been 

several other cases that our office has pursued involving 

the advancing of positions that have been rejected by the 

courts as frivolous and typically in those cases our office 

has sought disbarment. 

  MS. GIBSON:  I’ve nothing further. 

  MR. BARNES:  Mr. Finz -- 

  JUDGE MORAN:  Cross-examination, yes, you’re going 

to do this, Mr. Barnes? 

  MR. BARNES:  Yes, Your Honor. 

  JUDGE MORAN:  All right. 

CROSS-EXAMINATION 

  BY MR. BARNES: 

 Q Mr. Finz, do you have express authority to 

determine the penalty that should be issued against  

Mr. Banister? 

 A No, I don’t have the authority to determine 

penalty; I have the authority to recommend to counsel what 
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penalty to seek.  The determination of penalty’s made by the 

Administrative Law Judge. 

 Q But, so you do have the -- in terms of the 

director’s office, you do have the authority to determine 

what penalty should be sought in this proceeding? 

 A In consultation with the director. 

 Q Well, do you have the authority or do you not have 

the authority? 

 A I make the recommendation and the director 

concurred with it. 

 Q Oh, so, well, my question is, is it the director 

who has the authority, or do you have the authority? 

 A No, the director has the authority under the 

regulations. 

 Q Okay -- 

 A I can make a recommendation to the director as to 

what penalty I’ve determined is appropriate for us to seek, 

and then if the director does not concur with that, then the 

director has the final say. 

 Q So in fact the director has the authority, not 

you? 

 A That’s correct. 

 Q Do you remember signing an affidavit in this case? 

 A Yes. 

 Q In that affidavit, do you not say that you had 

express authority to determine the penalty that should be 

recommended? 

 A To determine the penalty to seek, yes. 
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 Q But now you’re saying you don’t have that 

authority? 

 A The director has given me the authority to work 

the case and determine what penalty to seek.  That does not 

mean that I don’t have the responsibility to report to the 

director. 

 Q Is that authority in writing? 

 A It’s part of my duties.  I’m not quite sure what 

you mean by in writing. 

 Q Does the director in writing give you the 

authority to determine or recommend the appropriate penalty 

to be sought in disciplinary proceedings? 

 A No, I don’t have anything in writing to show you, 

if that’s what you mean.  That is part of my duties and the 

director signed the allegation letter that originally went 

out to your client in April of 2001.  That letter expressly 

states that our office was considering seeking disbarment, 

and that letter predated my involvement in the case. 

 Q In that letter, was any opportunity to achieve 

compliance expressly given to the Respondent? 

 A During the 30-day period that was extended to the 

Respondent to make a response to the allegation letter, the 

Respondent certainly could have repudiated or disavowed any 

positions -- 

  MR. BERNHOFT:  Move to strike as unresponsive, 

Your Honor. 

  JUDGE MORAN:  No, overruled. 

  BY MR. BARNES: 
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